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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15917
V.

WLLIAME. SM TH,

Respondent .
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CPI Nl ON_AND_ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge WIlliamE Fower, Jr., rendered in this
proceedi ng on April 28, 2000, at the conclusion of an evidentiary
hearing.' By that decision, the law judge affirned an energency
order of the Adm nistrator revoking respondent’s airline
transport pilot certificate (No. 001774856) for his alleged
viol ations of sections 39.3, 91.7(a), 91.13(a), 91.213(a)(1),

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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91.405(b), 91.407(a)(1) and (2), 91.409(b), and 119.5(1) of the
Federal Aviation Regulations, “FAR” 14 CF.R Parts 39, 91, and
119.2 For the reasons discussed below, we will affirmthe |aw
judge’ s deci sion.?

The Adm nistrator’s April 14, 2000 Enmergency O der of
Revocation, a copy of which is attached, sets forth numerous
al I egations of conduct that contravened regul atory prohibitions.
In sunmary, it asserts that respondent, as pilot-in-command and
whil e serving as president, director of operations, and chief
pilot for Airsmth, a common carrier under FAR Part 135 with two
aircraft that enployed only respondent, had operated (1) three
passenger flights in aircraft that were unairworthy for |ack of
heater or magneto testing in accordance with airworthiness
directives; (2) one commercial flight in an aircraft (N29DP) that
had been taken off Airsmth’s operations specifications because
of an unairworthy engine; and (3) four flights (one for revenue)
in an aircraft (N5844Y) that was out of inspection and that
respondent knew was unai rworthy because of nine uncorrected
mai nt enance di screpanci es that had been di scovered during an

annual inspection that had not been conpl eted when respondent

’These regul ations are described in the attached copy of the
Adm ni strator’s order, which served as the conpl aint.

3The Administrator has filed a reply opposing the appeal, as
well as two notions to strike the nunerous docunents respondent
has filed in this matter in response to the reply brief. No
| eave for filing these docunents has been sought, no attenpt has
been made to establish good cause for their subm ssion, and they
do not nmeet the additional case citation exception to the general
prohibition in our rules against nultiple briefs. The notions to
stri ke are granted.
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flew the aircraft, which had not been returned to service.® The
| aw j udge found that the Adm nistrator’s evidence, testinonial
and docunentary, established these allegations and justified the
finding of the violations of the regulations cited in her order.
Mor eover, he concluded that respondent had deliberately flown
both of Airsmth' s aircraft wth know edge that they were not
ai rwort hy (Conpl ai nt paragraphs 23 and 25), a circunstance the
| aw j udge believed had a direct bearing on respondent’s
qualification to hold a pilot certificate.®> W find no error in
the | aw j udge’ s concl usi ons.

We agree with the Adm nistrator that respondent’s appeal
fails to identify any issue warranting our consideration.?® See

Section 821.49 of the Board’s Rules of Practice, 49 CF. R Part

“The record al so contains testinony, credited by the |aw
judge, that respondent, hinself a certificated airfranme and
power pl ant rated nmechanic, was Airsmth’s mai nt enance
coordinator, wth “responsibilities for coordinating and tendi ng
to the maintenance of [Airsmth] aircraft” (Transcript at 66).

°I'n view of this finding, it makes no difference, for
pur poses of the proper sanction, whether the evidence was
sufficient to establish that one of the four flights in N5844Y on
April 6, 2000 was comrercial in nature. Respondent’s wl|lful
operation of these unairworthy aircraft, whether or not for
conpensation or hire, reveals a | evel of contenpt for regul atory
requirenents that is inconpatible with air safety and,
consequently, his continued certification as a pilot. W note,
nevert hel ess, that respondent did not refute the Adm nistrator’s
showi ng that the aircraft, used in revenue service, needed a 100-
hour inspection whether the flights were under Part 91 or 135.

®'n this connection, the Adnministrator is clearly correct in
asserting that the Board will not entertain stale conplaint
claims made for the first tinme on appeal, see Adm nistrator v.
Pearsall, NTSB Order No. EA-3576, n.3 (1992), and that
respondent’s post-hearing m sgivings about not enlisting
pr of essi onal counsel to represent himare not a basis for appeal,
see Adm nistrator v. Jorden, NTSB Order No. EA-4037, n.5 (1993).
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821, and Administrator v. Maciag, 7 NTSB 1136, 1138 (1991)." For

exanpl e, respondent’s principal contention on appeal, nanely, his
i nsi stence that he can not be held accountable as the operator
for mai ntenance di screpancies on flights on which he served as
pilot-in-command for this essentially one-man operation, is

i nsubstantial and neritless. Eight of the nine regul ations under
which he is charged (i.e., FAR sections 39.3, 91.7(a), 91.13(a),
91.213(a)(1), 91.407(a)(1) and (2), 91.409(b), and 119.5(1)) are
directed at any “person” involved with the operation of an
aircraft, not an operator. Since the definition of “person”

i ncludes “an individual,” those regulations clearly apply to him
as the pilot of the subject flights. See 14 CF.R Part 1. As
to the ninth regulation (FAR section 91.405(b)), which speaks to
the “owner or operator” of an aircraft, there can be no question,
gi ven respondent’s involvenent in all facets of Airsmth’s

activities, that he is also chargeable as an operator.?®

‘Section 821.49(a) states as foll ows:
§ 821.49 |ssues on appeal.

(a) On appeal, the Board will consider only the foll ow ng
i ssues:

(1) Are the findings of fact each supported by a
pr eponderance of reliable, probative, and substanti al
evi dence?

(2) Are conclusions nmade in accordance wth | aw,
precedent, and policy?

(3) Are the questions on appeal substantial?

(4) Have any prejudicial errors occurred?

814 C.F.R section 1.1 does not define “operator.” However,
it defines “operate” to nmean to “use, cause to use or authorize
to use aircraft, for the purpose of...air navigation including
the piloting of aircraft, with or without the right of |egal
control (as owner, |essee, or otherw se).
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Mor eover, respondent’s di sagreements with the |aw judge’ s
findings, including his credibility assessnents in favor of the
Adm nistrator’s inspector wtnesses and a nechani ¢ who does sone
mai nt enance for Airsmth, on disputed factual natters are not
predi cated on any effort to show that the | aw judge m swei ghed
any of the evidence, or drew any inference or conclusion that the
record before himcould not reasonably support. Rather, they are
sinply reflective of his view that he was not shown to have done
anyt hi ng denonstratively unsafe and has been subjected to overly
strict enforcenent policies by an inspector who nonitored
Airsmth’s operations nore closely than respondent believes was
appropriate or necessary.® Such issues fall generally outside of
the scope of a proceedi ng designed to adjudicate allegations that
a certificate holder has breached a |l egal duty the FAR inposed.

Finally, we have carefully reviewed the transcript of the
hearing in this case and are satisfied that respondent’s
suggestions that the | aw judge adversely affected his ability to
present evidence or cross exam ne the Adm nistrator’s w tnesses

are either not supported by the record or frivol ous.

°I't is of no decisional inportance either that respondent
did not agree with the safety judgnents incorporated in the
airworthiness directives that required periodic testing of a
heater in one aircraft and a nmagneto in another or that he
devel oped a strong dislike for one of the inspectors assigned to
Airsmth’s operations. An enforcenent proceeding is not a forum
for second-guessing the Adm nistrator’s regulatory requirenments
or staffing choices.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The respondent’s appeal is denied; and
2. The energency order of revocation and the initial
deci sion are affirned.

HALL, Acting Chairmn, HAMVERSCHM DT, GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.



